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choosing a Dominion to have representation in the Council. On a 
strict reading of the Covenant, Dr. Keith holds, the Dominions might 
be bound to use hostile measures against one another or against the 
United Kingdom. 

R. L. Schuyler. 

Le Gouvernement des juges et la lutte contre la ligislation 
sociale aux itats-Unis. By Edouard Lambert. Paris, Marcel 
Giard and Cie., 1921.— 276 pp. 

This is " un livre de cir Constance ", of which the " cit Constance " 
was this. The French, as everyone knows, have had a Bill of Rights 
since 1790, more detailed and express than our own Fifth and 
Fourteenth Amendments. However, the French courts by express 
statute have no power to declare any act of the legislature to be in 
conflict with their constitution. Dismayed at the encroachment of 
collectivist ideas, conservative jurists are trying to introduce a change 
which shall conform the French practice to our own. Thereafter 
French courts must say whether an eight-hour day or a limitation on 
rentals falls within the contemplation of those phrases which were 
struck off in the great days of the Revolution. M. Lambert is 
alarmed by this prospect ; he has burrowed into the vaunted workings 
of this American system and what he brings back does not encourage 
him. He would put Frenchmen on their guard, Frenchmen, the in- 
heritors of the Gallic spirit, familiar with the cool breath of reason 
which blows away all Germanic wraiths and bogeys, indefinite, ob- 
scure, intangible. In a federation some final tribunal is indeed 
necessary between the union and its members. But American judges 
for the last forty years have not confined themselves to any such 
function ; to a candid Frenchman they do not commend themselves 
as loyal adherents of the Democratic Idea, the Sovereignty of a 
People expressing itself by Representatives. They have battered 
their way to supremacy with their double axes; one edge is the 
control over legislation by its unconstitutionality, the other is such 
free interpretation of statutes as suits their purposes. They scorn 
civilized processes of dialectic, and if they be tolerable at all amid 
their own Scythian steppes, they would be impious on that sacred 
soil, dedicated to liberty and the Life of Reason. 

This may be an extreme statement. M. Lambert is an apostle of 
the international point of view; he would have the genius of his 
people infused with that of ours. Nothing can exceed his friendli- 
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ness; his high-minded devotion to the internationalization of juridi- 
cal science. Yet while the form of his analysis is courteous, I can- 
not think that an impartial reader will find that his estimate of the 
more recent development of American constitutional law is in sub- 
stance misrepresented by my paraphrase. Whether he be right or 
wrong, it would, I believe, serve us all to learn the impression which 
our " Ark of the Covenant " has made upon this scrupulous and 
accomplished scholar; if we could not read it with much compla- 
cency, at least we should be obliged to concede the impartiality of 
his judgment and the thoroughness of its preparation. 

We need not, of course, acknowledge that our tradition is wrong. 
American constitutional law takes its roots far back of 1803. We 
may insist that we have never had any droit administratis ; that the 
sheriff has always answered in spite of his writ to the king's justices 
just as Hugh or Alan. We may feel it to be a glorious thing that 
we are in the line of Lord Coke, old ruffian though he was. Back 
of any formal expression, men of English speech have carried, 
perhaps out of the forests of Germany, the unformed faith that no 
power, be it King or Parliament or Uncrowned Majority, can exe- 
cute its will declared here and now, without check or limitation. 
Charles Austin may prove this a childish confusion, but subsist in a 
strange dumb way it will, and out of the rich confusion of its dark 
marl grow the roots of constitutionalism. With its viability in other 
soils we have nothing to do; M. Lambert seems to reason wisely 
that his countrymen must not too easily assume that it will thrive 
where it did not spring to life. We may further prefer our tradition 
which insists that a piece of legislation must not be judged as though 
it had stepped full-armed from the brain of God. We may insist 
upon seeing in it a sinew or a bone of the whole organic structure 
of a people which was not born yesterday and which cannot deny 
its history. 

Yet we may profit from a perusal of this little book. As rational 
beings we are not exempt from the requirements of consistency, and 
if we profess to leave the reconciliation of opposing social interests 
to representative bodies, it will not quite justify all extensions of 
judicial power that Lord Coke bearded his king in 1607. If- under 
the broad phrases of the Fifth and Fourteenth Amendments we have 
indeed constituted our courts a third camera with a general veto, at 
the bar of reason we must avow our justification in more than 
rhetoric. The Bill of Rights was indeed designed as a limit on 
legislative powers, and the history of our law scarcely admitted its 
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relegation to an admonition, to be regarded or disregarded as the 
legislature saw fit. It was therefore inevitable that the courts should 
put some meaning upon it, and if definition began in earnest only 
fifty years ago, it was because till then our country was economically 
homogeneous ; not sectionally, it is true, but vertically, which in this 
matter was what chiefly counted. But the form to be given its vague 
phrases was not predetermined, and for it our judges alone are 
chargeable. 

When the Caliph Omar started his apocryphal conflagration of 
the Alexandrian library, it is well known that he gave vent to this 
admirable dialectical dilemma, all the more surprising in view of an 
education relatively deficient in formal casuistry. " If these books 
contain that which is in the Koran, they are useless ; if they contain 
aught else they are pernicious." A stern rationalist might similarly 
argue of the Bill of Rights: If it means that the legislature may 
do whatever a reasonable man may conceive to be in the public in- 
terest, then it is useless, because laws do not get enacted until they 
have won a place in the commonwealth of social ideas. If it means 
that the courts shall exercise an independent veto, it is pernicious, 
because before doing so they should become responsive to the change- 
able resultant of conflicting social forces. The price of their im- 
munity from political pressure is their abstention from the role of 
final arbiters in the social conflict. 

Such, possibly, might be the unsympathetic logic of a modern 
Omar, unfamiliar with the wine of American constitutionalism, or 
not liking it. Is there, then, nothing left, if he cannot be converted? 
And must so many books be burned with their stores of reason, ob- 
servation, and pellucid analyses? Yes, something might yet be left; 
I mean those cases in which judges, genuinely . impartial in their 
social sympathies, could see that the law had no public purpose at 
all, no intent to effect more than the advantage of a few at the ex- 
pense of others. A treacherous rule, you may add, scarcely fit to be 
administered by men who are inevitably and properly drawn from 
classes most likely to be opposed to such legislation as comes in 
question. Perhaps so, but for the moment we are thinking only of 
optima, those conditions in which the machine will work. 

M. Lambert has not from his eyrie three thousand miles away 
seen it work in accordance with such optima; he may indeed be 
credited with scepticism as to whether it can be made so to work. 
To him it seems as though it had not worked at all ; as though the 
judges had poured into these ancient bottles the new wine of eco- 
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nomic individualism. Of course, M. Lambert is a Frenchman and 
he need not revere others' gods; it is impious only to show disrespect 
for one's own. We are not so free ourselves, though still I think 
that even under the Lusk bills it would be safe just to read what he 

says. 

Learned Hand. 
New York. 

Le Droit des Gens et la Gutrre de 1914-1918. By A. 
Merignhac and E. Lemonon. Paris, Librairie de la Society du 
Recueil Sirey, 1921. — Two volumes: 653, 678 pp. 

The authors of these two volumes are both well known French 
writers on international law, one being a professor in the University 
of Toulouse, the other an advocate at the Court of Appeals of Paris. 
Their treatise represents, in the main, an attempt to review the Ger- 
man interpretation and application of international law during the 
World War. Volume I is devoted to land and aerial warfare and 
deals with belligerent forces, the employment of forbidden instru- 
mentalities and agencies, sieges and bombardments, reprisals, treat- 
ment of prisoners and wounded, administration of occupied territory, 
treatment of enemy property, etc. Volume II deals with maritime 
warfare and the relations between belligerents and neutrals. The 
chief purpose of the authors, it is stated in the preface, is to show 
up the "criminal conduct" of the Germans by pointing out the 
rules of law which they violated and " the horror of the acts which 
for four years were a constant and hypocritical outrage upon the 
civilized world ". They also add that, above all, they have under- 
taken a " work of vulgarization " ; they have endeavored " to write 
not only for the erudite, but also for the great' public where current 
opinion is moulded ". These statements of purpose indicate fairly 
enough the character and spirit of their work. It is not a scientific 
treatise such as one might justly expect from two distinguished 
jurists who have in the past contributed so much of value to the 
literature of international law, but a highly polemic rSquisitaire 
against the Germans. The violence of the language employed, the 
indiscriminate denunciation of German conduct and the detailed 
recital of alleged German atrocities which characterize their work 
from beginning to end greatly diminish its value as a scientific study 
of the interpretation and application of the law of nations during 
the great war. Some attempt is made to state the German defense 



